was one crack in the  top of the bench in the distance that he
walked,  which was  anywhere  from a quarter of the way to the hump,
to half of the way.     The  inspector said there were other fissures
in the  top of the  bench,   between the place where Dlxon stopped
walking and the hump where  the  inspector stopped walking.

I would be inclined to agree with the four men,  who reached
the conclusion that the loose material at the top of the bench was
not a hazardous condition,   if  it were not for the fact  that Ifve
read several Commission decisions in which people have been killed
from having been at  the bottom of a highwall when there were mate-
rials  that  fell off  the highwall.     In one of those cases,
Consolidation Coal Company,   2  FMSHRC 3   (1980),  an assistant super-
intendent and a foreman-trainee were working at the bottom of a
highwall when a landslide occurred and killed the foreman-trainee.

I believe that I  should interpret  the mandatory safety stand-
ards in the  fashion which will bring about maximum safety for the
miners.     I  find that  the preponderance of the evidence in this case
shows  that  there were  loose materials  at the top of  the bench and
that  there was  a possibility that these materials could fall below.
The fact  that  those materials existed _for 400 feet along the top of
the highwall supports  a finding  that there was a hazardous area
here.

The cracked windshield in the end loaders  involved in the
violations previously considered  in this  decision were in the same
type of end loader which was being operated below the bench involved
In this case,   that is,   Caterpillar 992G end loaders.     In each of
the prior cases,   the windshields had been cracked by the fall of a
piece of material  from the bucket  down to  the windshield,  which
would only have been a distance of from 15  to 20 feet.    Now,  if a
rock falling off  a bucket  can crack a windshield,   then it seems to
me that, a rock falling  from the  top of a bench,   a distance of 40
feet,   is certainly capable of  going clear  through a windshield and
causing an  Injury  to  the  person operating an end loader.

So,   even though respondent does have instructions  to its em-
ployees not to get out  of equipment near a highwall,   and if they
do get out of it,   to  exit  on  the outby side of the equipment,  so
that  they'll be protected  from any falls from the highwall by  the
equipment .itself,   the  fact  remains  that  there is a possibility of
Injury from anything falling off of the highwall.     I cannot  find
that  the inspector was  Incorrect in concluding that  a hazardous
area existed.  : Therefore,   I find that a violation of section 77.1005
(a) was proven.

Having found a violation, It's necessary that a civil penalty
be assessed. The Secretary's counsel, In his concluding argument,
asked that a large penalty be assessed if I affirmed the citation.ean it again*  In. other words, it would have been unsafe
